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In the closing days of the 2003 session, 
the Florida Legislature adopted Senate Bill 
1286 to require homeowners to give contrac­
tors 60 days written notice before filino- a 
lawsuit_for construction defects. If the gov­
ernor signs the bill into law,.it will immedi­
ately apply to all claims accruing after he 
signs, even if the contract was entered into 
before. 

The legislative staff report says the bill 
"creates a process to give homeowners ... the 
opportunity to settle legal claims related to 
construction defects ... before a lawsuit is 
filed." It applies tci new construction as well 
as remodeling. It only applies to dwellings. 

It is apparent from reading the bill's pro­
cess that it favors the construction industry 
in many ways: 

• The homeowner cannot file suit for dam­
ages until first giving the contractor 60 days 
written notice specifying the defects. The ho­
meowner is supposed to send the notice 
within 15 days after discovering the defect. 

• The contractor then has five days to in­
spect the home, but it is not required to. The 
homeowner must give access during normal 
working hours, apparently even if the remod­
eling work was done at night and on week­
ends for the homeowner's convenience. 

• After that the contractor has another five 
days to notify subcontractors and suppliers 
of defects it thinks they are responsible for, 
and each of them has five days to inspect the 
home, again during normal working hours. 

• The contractor is given 25 days after 
receipt of notice of defects to respond to 
the homeowner in one of three ways: a) the 
contractor may offer to "remedy" the de­
fect at no cost to the homeowner; b) the con­
tractor may offer to "compromise and settle" 
the claim by monetary payment within 30 

• days; or c) the contractor may dispute the 
claim. • . 

•.All of the above is an arguably fair pro­
cess, but here is where it tips to favor the 
con~actor: The homeowner is given 15 days 
to reJect the contractor's offer, otherwise it 
is deemed accepted. The only method of re-
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but not for specific performance. So, in 
theory, if. the defect is of an emergency na­
ture and if the only contractor who could re­
pair it is the contractor to be sued, then the 
homeowner could sue for specific perfor­
mance without going through the pre-suit 
notice procedure. The problem with this is 
that th~ homeowner' s claim for diµnages may 
be waived by doing so. And the homeowner 
could not sue for both damages and specific 
performance and just abate the damages por­
tion because the bill specifically abates the 
"action" which is the entire suit. 

The bill even requires pre-suit notice be­
fore arbitration, and it even controls over ar­
bitration provisions in contracts. Therefore, 
even if the parties planned .their own alter- • 
-native dispute resolution mech_anism by con­
tract, this bill would take that contracted right 
away and require the homeowner to follow 
the pre-suit claims process before seeking ar­
bitration. · 

There are a few· words in the bill that 
broaden its reach beyond the usual construc­
tion situation. For example, the bill includes 

. in its definition of"contractor" anyone that 
~s engaged in the business of selling dwell­
mgs or attachments thereto. This is a very 
broad defmition. It could include someone 
who buys and sells houses and does notJive • 
in them. It could include someone who sells 

• interior decorations that are attached to 
houses. 

Any suggestion that this bill creates a pro- • 
cess for homeowners to settle claims prior 
to litigation without the need to hire a law­
yer is misleading. From now on, every hoc 
meowner who has a construction defect must 
hire a lawyer to take them through the pre­
suit claims process. 

.The legislative staff report notes that the 
bill's process is similar to the pre-suit screen- • 
ing process for medical malpractice actions. • 
It is unlikely that any patient has ever pur­
sued that process without a lawyer. 

The bill can be read online at 
www.flsenate.gov. Only one senator voted 
againstit. 

jection is to return the offer to the contractor James W. Martin has written legalfonns, 
with the word "rejected" printed on it. Thus, books and articles for West, All-ABA, and 
mere inaction by the homeowner results in The Florida Bar Journal. Martin consults 
acceptance of the contractor's offer. from his St. Petersburg law office on con-

This is only the tip of the iceberg. The tract, business, corporate, probate, wills, 
bill is filled with ambiguities and inconsis- trusfs, real estate and lawsuit matters. He 
tencies. It precludes filing suit for damages, may be reached at jim@jamesmartinpa.com. 
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The Florida Bar has selected three media 
organizations as grand prize winners in the 48th 
Annual Media Awards competition. Four me­
dia organizations were also selected as honor­
able mentions. 

This year's grand prize winners are the Tal­
lahassee Democrat (newspapers and other pe­
riodicals with circulation oyer 50,000), Florida 
Medical Business of North Miami (newspapers 
and other periodicals with circulation under 
50,000), and WFLA-TV ofTampa (television). 
Honorable mentions are awarded to The Mi~ 
amiHerald, Orlando Sentinel, Pensacola News 
Journal, and WUSF 89.7 News of Tampa. 

The Tallahassee Democrat's winning entry 
was an eight-part series titled "Justice for All?" 
The submission was a comprehensive exami­
n~tion of why justice is slow in Leon County, 
with hundreds of felony cases unresolved, of­
ten long past the state's 180-day recommended 
deadline for completion. The ·investigation 
showed that all of the players were guilty of 
slowing down the system. During the investi­
gation, the Democrat interviewed private law­
yers, prosecutors, public defenders, judges, 
crime victims, defendants_, legislators, court 
administrators, and trial court administration 
experts. The series required a vast amount of 
work for a relatively small daily newspaper. 

Florida Medical Business is the grand prize 
winner in the category fornewspapers and other 
periodicals with circulation less than 50,000. 
Florida Medical Business submitted an article 
. that was a comprehensive examination of The 
Florida Neurologicai Injury Compensation 
As~ociation (NICA), a quasi-state agency. The 
arti_cle offered irrefutable proof of the 
~sociation's failure in its stated goal to pro­
vide a no-fault system of financial assistance 
to babies who suffer brain damage at birth. 

WFLA-TV is the grand prize winner in 
the television category. WFLA-TV submitted 
"Drunks Driving," an investigation which 
found that in Hillsborough County, repeatDUI 
offenders were treated as first time offenders 

. because a computer pmgrammed to identify 
repeat offenders failed to do so. WFLA-TV also 
reported on a judge who threw out crucial evi­
dence at DUI hearings, compelling the state 

attorney's office to appeal several of his deci­
si?ns. As a result of'the investigation, the· 
Hillsborough County Sheriff's Office upgraded 
its computer software program so repeat of­
fenders in DUI cases can be identified. 

The Miami Herald was selected as an 
honorable mention after submittino- two 
pieces. One submission covered the°citrus • 
canker w_ar that ensued when the state set out 
to rid Florida of canker. The second submis­
sion was a series of investigative articles that 
revisited the 1990 murder of Broward 
sheriff's Deputy Patrick Behan. 

The Orlando Sentinel submitted two pieces. 
The first submission covered the state's failure • 
to control dangerous criminals under house 
arrest The other submission reported on a case 
of law enforcement officials failing to.heed 
warnings of terrorism in New York City prior 
to the September 11, 2001, attacks. • 

The Pensacola News Journal submitted 
three pieces. One News Journal submission 
reported on the King brothers murder case. 
Another submission covered the case of Rev. 
Thomas Crandall, who was charged by federal 
authorities with transporting drugs from his 
Bourbon Street condominium in New Orleans 
back to Northwest Florida. The final submis­
s!on was a series of articles about the corrup­
tion on the Escambia County Commission. -

WUSF 89.7 News, which received an hon: 
arable mention in the radio category, submit­
ted three entries. One story detailed the plan 
to empower local law enforcement officers to 
enforce federal immigration law. A second sub­
mission outlined the proposal to enshrine the 
death penalty in the Florida Constitution. The 
third submission was a series of interviews with 
all seven of the candidates for Florida attorney 
general before the primary election. 
. This year's judges were Christopher G 
Blake, director of communications at the Con­
necticut Bar Associati_on; Ken Elmore, news 
director for WSPA-TV in Spartanburg, S.C.; 
Dr. Edward G Weston, associate professor for 
the College of Journalism and Communications 

• at the University of Florida; and attorneys 
Annette Escobar, of Astigarraga Davis Mullins 
& Gr~ssman, andLauraL. Jacobs. 

J' fC' 'J;' University of 
ILIC),I. • •$oath Florida 

Conflict Resolution Collaborative 

/1---­

/1---­

/1---­

Tampa, Florida • 

June 12, 13, 14, 19, 20, & 21, 2003 
Primary Trainer: Gregory Firestone, Ph.D. 

July 18, 19; 20, 26 & 27, 2003 
Primary-Trainer: Melvin Rubin, Esq. 

Anril2004 

James W. Martin

James W. Martin



h-omeowner must give access during normal 
working hours, apparently even if the remod­
eling work was done at night and on week­
ends for the homeowner's convenience. 

• After that the contractor has another five 
days to notify subcontractors and suppliers 
of defects it thinks they are responsible for, 
and each of them has five days to inspect the 
home, again during normal working hours. 

• The contractor is given 25 days after 
receipt of notice of defects to respond to 
the homeowner in one of three ways: a) the 
contractor may offer to "remedy" the de­
fect at no cost to the homeowner; b) the con­
tractor may offer to "compromise and settle" 

• the claim by monetary payment within 30 
• days; or c) the contractor may dispute the 

claim. • . 
•.All of the above is an arguably fair pro­

cess, but here is where it tips to favor the 
contractor: Thehomeowneris given15 days 
to reject the contractor's offer, otherwise it 
is deemed accepted. The only method of re-

• is engaged in the business of selling dwell­
ings or attachments thereto. This is a very 
broad definition. It could include someone 
who buys and sells houses and does notlive • 
in them. It could include someone who sells 

• interior decorations that are attached to 
houses. 

Any suggestion that this bill creates a pro- • 
cess for homeowners to settle claims prior 
to litigation without the need to hire a law­
yer is misleading. From now on, every hoc 
meowner who has a construction defect must 
hire a lawyer to take them through the pre­
suit claims process. 

. The legislative staff report notes that the 
bill's process is similar to the pre-suit screen-· 
ing process for medical malpractice actions. · 
It is unlikely that any patient has ever pur­
sued that process without a lawyer. 

The bill can be read online at 
www.flsenate.gov. Only one senator voted 
against it 
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Have you ever wished ... 
Have you ever wished that you could sjt down and talk in complete confidence 

with someone about your.law. practice-someone whose drinking or drug problem 
may have been worse th~ yours; someone who can tell you what drinking/use of 

drugs did to his or her practice, family and health? Or perhaps just someone to 
listen with an understanding heart rather than with judgment and condemnation? 
Have you ever thought what a relief it would be, without any cost whatsoever, to 

be able totalkfrankly with just such a person-a person who is solving problems 
just like yours and is living happily and usefully in so doing? 
. Now you can. Florida Lawyers Assistance, Inc. 

(800) 282-8981 •• 
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winner in the category for newspapers and other 
periodicals with circulation less than 50,000. 
Florida Medical Business submitted an article 
. that was a comprehensive examination of The 
Florida Neurologicai Injury Compensation 
Association (NICA), a quasi-state agency. The 
article offered irrefutable proof of the 
~sociation's failure in its stated goal to pro­
vide a no-fault system of financial assistance 
to babies who suffer brain damage at birth. 

WFLA-TV is the grand prize winner in 
the television category. WFLA-TV submitted 
''Drunks Driving," an investigation which 
found that in Hillsborough County, repeat DUI 
offenders were treated as first time offenders 

. because a computer prngrammed to identify 
repeat offenders failed to do so. WFLA-TV also 
reported on a judge who threw out crucial evi­
dence at DUI hearings, compelling the state 

tion on the Escambia County Commission. 
WUSF 89.7 News, which received an hon­

orable mention in the radio category, submit­
ted three entries. One story detailed the plan 
to empower local law enforcement officers to 
enforce federal immigration law. A second sub­
mission outlined the proposal to enshrine the 
death penalty in the Florida Constitution. The 
third submission was a series of interviews with 
all seven of the candidates for Florida attorney 
general before the primary election. 

This year's judges were Christopher G 
Blake, director of communications at the Con­
necticut Bar Associati,on; Ken Elmore, news 
director for WSPA-TV in Spartanburg, S.C.; 
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