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By James W. Martin
pected. An actuary not employed by
an insurance company usually can be
found at a company specializing Ill
administration of pension plans. The
actuary should review the proposed
settlement to determine·· the discounted. present value of the structured payments and to determine the
cost to the defense insurer of the annuity which it will purchase to fund
those payments. The actuary thus can
provide the plaintiff's lawyer the data
necessary to compare the proposed
settlement to the usual lump sum settlement. The actuary also can assist in
formulating a counteroffer.
The tax lawyer or certified public
accountant specializing in tax matters
should review the proposed settlement to determine whether the stnicExpert Assistance
tured settlement payments will be tax• Private companies specializing in free to the plaintiff or partially taxed.
packaging annuities for insurance If they are to be taxed, the expert can
companies in structured settlements determirie the potential tax impact to
have been available to defense coun- the client. The tax expert also should
sel since at least 1973. They aid the in- review the written settlement agreesurance conipanies in presenting and ment to determine whether its provifinalizing a structured settlement. No sions are consistent with tax law if
such companies specialize in the tax-free payments are desired, as they
review of such packages for plain- usually are. This tax review is very
tiffs' counsel; therefore, plaintiffs' important since the final decision as
cotinsel. must seek the assistance of to whether a structured settlement is
other professionals •in reviewing a more favorable to the client than a
lump sum is often based on the strucstructured settlement proposal.
Such e:x;pertassistance, consisting tured settlement payments being taxof an actuary and a tax lawyer or cer- free. Thus, if the settlement agreetified public accountant· specializing ment is written improperly, this imin tax, should be engaged a:ssoon as a portant advantage may be lost.
structured settlement offer is exThe plaintiff's lawyer should con-

laintiffs' lawyers in personal injury and wrongful
death lawsuits are becoming
increasingly aware of the
push for structured settle~
ments by defendants' insurance com- .
panies. Numerous articles ·about
structured settlements have recently
appeared in legal journals. 1 Many of
them, written by insurance counsel, 2
are well written and helpful; however,
very little has been written on the
plaintiff's behalf as to how to effect
the settlement once a structured settlement is chosen. This article will discuss some of the concerns which a
plaintiff's lawyer should cover for the
client in a structured settlement.

50

sider engaging an economist to review
the proposed structured settlement.
Inflation and other economic conditions are always factors in deciding
whether to accept a structured settlement. The longer the term of payments, the more important this
becomes.
•
The plaintiff's lawyer may want to
engage a business lawyer skilled in
drafting contracts to review or draft
the settlement agreement. The agreement, usually for a large amount of
money to be paid over a long period
of time, is actually a contraet betweeri
the plaintiff and the defendant insurance company. Many contingencies can be anticipated and should be
provided for so that the settlement
agreement is thorough and complete.
Every effort should be made to make
the plaintiff as secure about receiving
every payment due µnder the settlement agreement as the plaintiff would
have be.en with a lump sum settlement. (For reasons discussed later,
such secun~y would not include being
a secured creditor under the Uniform
Commercial Code, or the tax benefits
may be lost.)
Finally, because a structured settlement may guarantee payments after
death, a lawyer experienced in estate
planning should be consulted. The
settleµient often becomes the plaintiff's largest asset, which may make
.[ames W. Martin is a solo practitioner in St. Petersburg, Florida.
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estate planning important. In a structured settlement, it is desir1;1.ble
for the
estate planner to be involved in drafting the settlement agreement. The
estate planner is trained to anticipate
and plan for contingencies in the
client's financial best interest in a
manner that is consistent with the
client's overall objectives and estate
plan. The estate planning lawyer also
may be able to assist with guardianship proceedings Ior minors or other
incompetent plaintiffs.
The above categories of expert assistance needed for negotiating a
structured settlement are furwtional
categories, two or more of which may
be filled by the same individual. For
example, a lawyer may be an expert in
tax, business, and estate planning. An
actuary may also be an economist or
a certified public accountant. Thus,
the plaintiff's lawyer may obtain the
necessary expert assistance by engaging less than the above number of experts if there are persons qualified in
several fields.
Tax Aspects

1

This brief overview of the tax
benefits and requirements of a structured settlement is not a thorough
review and should not be used in
place of expert tax counsei.
Lump sum amounts received by
plaintiffs on account of personal injuries or sickness are not taxable income to the plaintiff whether received
in a settlerrient or after-a trial. Section
104 of the I~ternal Revenue Code
provides that gro~s income does not
generally include such damages
received on account of personal injuries or sickness. Therefore, if a
plaintiff receives a net lump sum
recovery of $300,000 for personal injuries, none of that lump sum is tax..:
able; _however,the income earned by
the plaintiff by investing that
$300,000 is taxable just like ariy other
investment. 3 For example, if the
plaintiff • invests the money in a
money market certificate of deposit,
the interest earned is taxed as ordinary income to the plaintiff.
In • a structured settlement the
defendant agrees to pay the plaintiff
payments over a period of tiine. The
payments should total more than the
case would have settled for ih a lump
sum, giving the plaintiff the advantage of receiving more than a iurilp
sum settlement, almost as though he
or she had invested the lump sum
TRIAL Fehruarv
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amount and were receiving earnings
on it. The defendant has the advantage of not having to pay the full
lump sum amount up front.
The primary difference between the
plaintiff receiving earnings on a lump
sum settlement and receiving a
greater total of payments ih a structured settlement is that the plaintiff ih
a properly drafted structured settlement is not taxed on the difference in
payments between a lunip slim and a
structured settlement. Thus, the
plaintiff may be able to settle for a
$300,000 lunip suin and be taxed on
earnings of the invested $30.0,000,or

ample, the payments can be for the
life of the plaintiff with a guaranteed
minimum number of payments and
can be payable to the plaintiff's estate
if the plaintiff dies before receiving
all payments due. 6 the agreement
should state specifically that the
plaintiff has no right to the discounted present value of the .payments and no right to control the investment of that amount. It should
also carefully avoid any provision in
favor of the plaintiff which would
give the plaintiff such rights.
The payments should be funded by
the defendant purchasing a singlepremium annuity from an insurance
company with at least an "A" rating
from A.M. Best & Co. The annuity
should not be owned by the plaintiff
since it is valuable property and
would be the same as receipt of a
lump sum amount equal to its present
It is .. .impoitant to
value, and all payments in excess of
recognize and avoid
that value could become taxable. The
defendant, or anyone not related to
constructive receipt in
the plaintiff, should owh the annuity
drafting a settlement
contract and have all rights of owneragreement.
ship, including the right to change the
beneficiary. The plaintiff should rely
cin only the general credit of the
defendant for collection of the
monthly payments arid should riot
take a security interest in the annuity
contract from the defendant. Thus, if
enter into a structured settlement for the defendant went bankrupt, the anpayments of $2500 a month for life, nuity contract could become an asset
guaranteed for 20 years, for total of the bankruptcy, and its annuity
guaranteed of $600,000, and not be payments could go to the receiver.
This adverse result can be mini-taxed on the $300,000 received in excess of what the lump sum settlement mized by having all defendants in the
would have been. 4
•
case join in the settlement agr~emeni
However, if the plaintiff has the and become joint and several obliright to elect the lump surii settlement gors, thus guaranteeing all payments.
or the structured settlement, the dif..: Hopefully, there will be some subference in structured settlement stantial defendants in addition to the
payments may be taxable to the plain- defense insurer. This also provides
tiff because i:he plaintiff may have additional protection iri case' the inconstructive receipt of the lump sum sunince company issuing the annuity
amount. It is therefore important to fails through insolvency or otherwise,
recognize and avoid constructive as unlikely as that may be if a strong
receipt in drafting the settlement company is selected;
Additional security can be obtained
agreement.
The relevant basis for the tax treat- by asking the court to adopt the setment above is Reveriue Ruling tlement agreement artd enter it as a
79-220, which states that the full judgment against the defendants. The
amount of monthly payments re- plaintiff may then be a judgment
ceived in settiement of a damage S(!.it, creditor, possibly with superior
not just the discounted present value rights. 7
.
of such payments, is excluded froin
Thus the plaintiff should have only
gross income by section 104(a)(2) of the right to receive payments in acthe Internal Revenue Code (iRC). 5 cordance with the defendant's continThe facts and structur.e in that ruling uing obligation to pay the payments
can be used as a safe harbor in draft- for the agreed period. The defening a settlement agreement. For ex- dant's purchase of the annuity con51
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tract shouid be merely an investment tary default by accelerating all payby the defendant to provide a source ments due in case of default, not by
of funds for it to satisfy its obligation accelerating just the discounted presto the plaintiff, without giving the ent value. This should not be a right
plaintiff any rights in the annuity that would cause to be included in the
itself. The plaintiff must not have the plaintiff's income the amount of the
actual or constructive receipt or the accelerated payments which exceeds
economic benefit of the lump sum the discounted. present value of the
amount •that was invested by the payments because it is not an election
defendant in the annuity contract to the plaintiff can make at any time,
provide the source of payments.
but rather is a remedy of the plaintiff
It is Interesting to note that orily in case of default. It likewise
Revenue Ruling 79-220 also confirms should not be included in income as
that payments made to the plaintiff's
punitive damages because it only
estate in accordance with a structured gives the plaintiff the right to receive
settlement agreement are excluded the payments whl.chwere agreed to be
from income under IRC section 104, made, no more and no less.
thus preserving the tax-free benefit to
. The settlement agreement should
be signed, witnessed, and notarized
the estate.
by all parties to it, plaintiff and
Settlement Agreement Draftsmanship defendant. The signed settlement
agreement sholiid be submitted to the
As the above discussion implies, court for approval arid adoption as
the drafting of a settlement agrees part of the final judginent of the
ment is as important as negotiation of court in favor of the plaintiff. While
some insurance companies may balk
structured payment terms.
Th_eagreement should provide an at this, assuming that such an 'unescalation clause for cost-of-living in- satisfied judgment remaining on the
creases, also called inflation in- public records for many years is
creases. It should not label them as unsettling, adopting it as a judgment
such so that there is no implication is similar to a continuing mandatory
that the increases cease if inflation injunction and is no more than the
ceases, Such increases are very courts often do with property settlebeneficial, but are usually small ment agreements in marriage dissolupercentages that do not actually com- tions. The court can retain jurisdicpensate for inflation. Most insurance tion for future proceedings relating to
companies do not want to agree upon the settlement agreement without
more thari a 3 to 6 percent annual in- keeping the court file open, as is comcrease. Of course, these increases are moniy done in dissolution proceedalso tax-free if the structured pay- ings. Finally, such judgments are not
truly unsatisfied unless the defendant
ments are tax-free. 8
The agreement should· be clear and defaults iri payment.
concise. Language should be consisDetermining whether or not to entent throughout. Payment terins ter into a structured settlement and
should be definite and unambiguous what the payment terms should be is
and should be reviewed by the ac- only the beginning of such a settietuary and accountant prior to sign- ment. The critical phase that follows
ing. A date should be specified as an includes the assistance of actuarial,
effective date to prevent any ambigui- tax, and other experts, as well as
ty in determining when. payments thorough and precise contract draftsbegin. A schedule of payments should manship and negotiation, in order to
be prepared, verified by the actuary obtain the result bargained for on befor accuracy based on the payment half of the plaintiff client. T
terms, and attached to the settlement
agreement as an exhibit to confirm (see References, p. 77)
that the plaintiff only receives
periodic payments, the exact amount
of those payments, and their due
Ed. note: The phrase "structured
settlement,, is claimed as a trademark
dates.
Default and its effect should be by The Structured Settlements Com~
clearly defined in the settlemer1t pany, ti California partnership, which
agreement, just as if it were a sizable has applied for federal registration of
mortgage. The agreement should pro- that name. See 67 A.B.A.J. 396
vide a strong incentive against volun- (April 1981).
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Gabrielsen, Olenn, p. 38
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2

M. Alexander Gabrielsen. DIVING INJURIES-PREVENTION OF THE MOST CATASTROPHIC OF ALL SPORT-RELATED INJURIES. Council for National Cooperation in Aquatics. Available from the CNCA, 9765 Bragg Lane, Manassas, VA 22110.
Id.
The authors recommend the following additional works:

Rado, William, M.D., How to Handle an Injured Diver. SWIMMING POOL DATA AND REFERENCE ANNUAL, Vol. 34 (1967).
Shield, C.L., Jr., M.D., J.M. Fox, M.D., E. Shannon Stauffer, M.D., Cervical Cord Injuries in Sports. THE PHYSICIAN AND
SPORTS MEDICINE (September 1978).
3 James McElhaney, Ph.D., et al. BIOMECHANICAL ANALYSIS OF SWIMMING POOL NECK INJURIES. Society of Automotive
Engineers, Inc. (1979).
• M.A. Gabrielsen and J.H. McElhaney. THE EFFECT OF VARIOUS WATER SLIDE CONFIGURATION ON THE VELOCITY
AND DEPTH OF PENETRATION OF HUMAN BODIES OF DIFFERENT PHYSICAL CHARACTERISTICS, CPSC Report #644
(February 1974).
5
SWIMMING POOLS, A GUIDE TO THEIR PLANNING, DESIGN AND OPERATION, 3rd ed. Washington, D.C. Council for National Cooperation in Aquatics (1975).
• M.A. Gabrielsen, Betty Spears, and B.W. Gabrielsen. AQUATIC HANDBOOK, 2nd ed. Englewood Cliffs, N.J.: Prentice-Hall (1968).
7
Frohlich, Cliff, The Physics of Somersaulting and Twisting. SCIENTIFIC AMERICAN, Vol. 242, No. 3 (March 1980), pp. 154-164.
1

2

Yannacone, Kavenagh, Searcy, p. 44
Memo supporting plaintiffs amended verified complaint 20 June 1979, Doc. 33, In re Agent Orange Product Liability. MDL 381
(E.D.N.Y.).
2
Id.
3
560 F. Supp. 756 et seq. (E.D.N.Y. 1980).
• Id.
1

Martin, p. 50
Krause, Structured Settlements for Tort Victims, 66 A.B.A.J. 1527 (December 1980); Corboy, Structured Injustice: Compulsory
Periodic Payment of Judgments, 66 A.B.A.J. 1524 (December 1980).
2 Sedgwick and Judge, The Use of Annuities in Settlement of Personal Injury Cases, 41 INS. COUNSEL J. 584 (1974); Verbeck and
Michaels, Structured Settlements and the Uniform Periodic Payments Act, 29 FED. INS. COUNSEL QTR. 17 (1978).
3 Revenue Ruling 65-29, 1965-1 C.B. 59.
• These amounts are arbitrary and are not meant to imply that the payment amounts in this example are favorable or unfavorable.
5
Revenue Ruling 79-220, 1979-2 C.B. 74 (l.R.B. 1979-30, 5), involved a structured settlement to a plaintiff for personal injuries to the
plaintiff. Payments under a structured settlement by the personal representative of an estate on behalf of the survivors under a wrongful
death statute should also be tax-free since payments to estates in other situations for damages relating to death have been excluded under
Code Section 104(a) (2) as well. See Revenue Ruling 75-45, 1975-1 C.B. 47.
• Although it would be convenient to provide in the settlement agreement for the right of the plaintiff to designate a beneficiary other than
the plaintiff's estate (such as the plaintiff's inter vivos trust), the author could find no rulings or other safe harbors for doing so. It may
be best to avoid a constructive receipts argument and omit the right to designate beneficiary, but such a right may possibly be defended
on the basis that it is only exercisable on the plaintiff's death and thus is not receipt of a present right.
7
Security as a judgment creditor was not given to the plaintiff in Revenue Ruling 79-220, but it would not appear to be inconsistent
because a judgment is what one expects to obtain from a lawsuit, and IRS Income Tax Regulation§ 1.104-l(c) specifically refers to
damages through prosecution of a legal suit.
8 Revenue Ruling 79-313, 1979-2 C.B. 75.
1

Imwinkelried, p. 56
' Recent Development, 64 CORNELL L.REV. 875, 884 n. 45 (1979).
Bowers v. Garfield, 382 F.Supp. 503, 507 (E.D. Pa. 1974); E. Imwinkelried, P. Giannelli, F. Gilligan and F. Lederer, CRIMINAL
EVIDENCE 159-161 (1979).
3 E. Imwinkelried, id., at 160,
• United States v. Sene X Eleemosynary Corp., Inc., 449 F.Supp. 970, 975 (S.D. Fla. 1979).
5
Comment, Learned Treatises as Direct Evidence: The Alabama Experience, 1967 DUKE L.J. 1169, 1182 n. 53.
2
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