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5.()~ers' ~greeD1ent
Discuss provisions for shareholder agree-

ments, partnership agreements, and LLC oper-
ating agreements:
• Partnerships need partnership agreements,
and limited liability companies need operating
agreements;
• Corporations do not need shareholder agree-
ments, but they are a good way for sharehold-
ers to set forth basic agreements such as the
right to be elected a director, receive equal com-
pensation, and the like;
• The drafting that goes into an agreement is
what makes partnerships and LLCs more ex-
pensive than corporations; and
• ~ well-drawn agreement will reflect the ac-
tual understanding of the parties, so it needs to
be discussed and reviewed with them.

6. Em.ployment Agreement
• Discuss and prepare employment agree-
ments for key employees; and
• Discuss and prepare confidentiality and non-
compete agreements.

7. Intellectual Property
Consider trademark registrability when

choosing a name and logo:
• Explain trademark laws in general and use
of ™ for unregistered cornmon law marks and
use of ® for federally registered marks;
• Explain copyright law in general and use of
©, whether or not registered;
• Discuss signs, letterhead, and business cards;
• Discuss Web site domain name, copyright
and trademark issues; and
• Explain need for work for hire and assign-
ment of copyright agreements with indepen-
dent contractors.

8. Fictitious Name
Discuss registration in applicable jurisdic-

tions. If the fictitious name is not to be regis-
tered, use exact name including "Inc.," ''LLC/'
"LLP," or ''LLLP'':
• Florida requires registration of fictitious
name with Secretary of State if vary from actual
name in any way;
• Some states refer to this as assumed names;
• Registrants in some states need to publish
fictitious names in the newspaper.

9. Jurisdictions
Qualify the entity in other states and coun-

tries where business will be done:
• What amounts to "doing business" is a ques-
tion of state law and varies from state to state;
• Generally having an office or agent in that
state triggers a requirement to qualify with that
state's Secretary of State; and
• For information on qualifying in all SO states,
including forms, see www.secst.com.

10. Real Estate
Review leases and real estate purchases.

11. Equipment
Review major equipment purchases and

leases.

12. Insurance
Bring in an insurance agent and discuss cov-

erage limits and exclusions. Coverages to dis-
cuss include:
• Business owners' package;
• Property (fire and all risks, flood, plate glass,
valuable records, electronic data processing,
property of others, transit, foreign);
• Liability (general, products, overseas, for-
eign, worldwide, environmental, professional
[errors and omissions It owned and non-owned
vehicle, umbrella [excess]);
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• Employees (workers' comp, employee
group medical, employee group disability, em-
ployee dishonesty, key person life, key person
disability); and
• Special (performance and payment bonds,
events).

13. Licenses
Discuss city, county; state, and federallicens-

es required or desired. Consider local occupa-
tionallicenses and zoning, including noise ordi-
nances and home occupations.

14. Suppliers
Discuss and review or prepare contracts and

relationships with major suppliers.

15. Banks
Discuss bank accounts, FDIC coverage,

sweep accounts, safe deposit boxes, authorized
signers, and the like.

16. Goods and Services Contracts
Discuss, prepare, and review contracts for

the specific goods and services the entity will
produce. This is the primary work that you will
do after the entity is formed. Your work will in-
clude:
• Drafting form contracts;

• Negotiating deals, and
• Preparing deal contracts.

17. Signing Contracts
Discuss the proper way to sign contracts to

avoid personal liability. To avoid liability, be
sure to use the words ''by'' and "as":
ABC, Inc., a Florida corporation
By:, _

John Doe, as its President

18. Uniform Business Report (L'UBR'')
Discuss filing UBRs (annual reports) in ap-

plicable jurisdictions. Failure to file may result
in personal liability.

19. Meetings
Discuss formalities to be followed such as

minutes and meetings.

20. "CYA"
Confirm all of the above in written letters to

client, CPA, insurance agent and others; copy
your client on all correspondence.

CONCLUSION • That's it. Ask eight ''Whos''
and six ''Whys,'' and then do 20 ''Wherefores.''
The music gods will surely bless you and your
client, even if the music stores don't.

To purchase the online version of this article,
go to www.ali-aba.org and click on JJArticles and Forms Online"
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Subject
Ethics

Entity

Names and logos

Licenses

Taxes and
accounting

Insurance

APPENDIX
New Entity Checklist

Issues
o Who is the client? Investor? Talent? Intellectual property owner?
o Multiple clients
o Conflicts check
o Engagement letter www.jamesmartinpa.comlpubs.htm

o Discuss types
o Discuss jurisdiction

o Fictitious name
o 'Irademark: Common law" (no registration required) Federal" (regis-

tration required)
o Copyright: © 2001 John Doe Enterprises, Inc. All rights reserved. (no

registration required)
o Letterhead & business cards -correct spelling; trademark symbol
o Signs-correct spelling; trademark symbol

o City, occupational
o Business or professional

o CPA
o Business plan
o Accounting system
o IRS tax ID number
o IRSSelection
o Federal & Fla. employment taxes
o Federal & Fla. income taxes
o Fla. intangible tax
o Fla. sales tax
o County ad valorem tangible tax

o Business owners' package
o Fire and all risks
o Flood
o Plate glass
o Valuable records
o Electronic data processing
o Property of others
o Liability
o Products liability
o Professional liability
o Umbrella liability

••
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Banks and cash
management

Office and
other space

D Owned and non-owned vehicle
D Workers' compensation
D Employee group medical
D Employee group disability
D Empmyeedishonesty
D Transit
D Foreign
D Performance and payment bonds
D Events
D Key person life
D Key person disability

D Authorized check signers
D Loan authority
D Checking account
D Money market account
D Repurchase agreements
D Sweep account
D Foreign currency exchange
D Foreign currency forward contracts

• Lease D Location
D Term
D Rent
D Personal guaranty
D Option to renew
D Environmental site assessment Phase 1
D Utilities

• Purchase D Legal description
D Price
D Financing
D Closing
D Title insurance
D Survey
D Inspection period
D Environmental site assessment Phase 1

D Zoning (city)
D Improvements (state construction lien law if applicable)
D Water use (water supply authority)
D Water discharge (regional water management district)
D Environmental (sound ordinances)
D Real estate lawyer
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Owners and
investors

Lenders

Officers

Directors

Incorporators

Registered agent

Employees

Uniform business
report (UBR)

Qualifying to do
business in
other states

Merger with
other entities

Business
relationships

•

D Securities lawyer
D Promoters
• Investors D

D
• Securities laws D

D Federal
D Shareholders buy-sell agreement
D Shareholders voting agreement
D Proxies

Passive
Active
State

D Terms: principal, interest, term
D Collateral: fixed assets; inventory; accounts receivable; trademark &

other intellectual property; shares of stock; real estate
D Personal guaranty
D Equity participation
D Secured creditor perfection: security agreement, UCC-l, mortgage, in-

tellectual property collateral assignment

D Client, attorney, CT Corporation System

D Noncompetes; confid agreements; policy manuals; trade secret policy .

D Accuracy

D www.secst.com; registered agent (CT Corporation System)

D Applicable state statute

D Contracts; work-for-hire agreements
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