


later argument as to whether the
recitals are a legally binding part
of the contract.

• Outline the contract by writing
out and underlining paragraph
headings in their logical order.

• Complete each paragraph by
writing the contract terms that
apply to that paragraph.

• Keep a pad at hand for notes. It is
normal to think of additional
clauses, wording, and issues
while writing a contract. Also
keep your client's outline and
other forms in front of you as
you write, and check off items as
they're covered.

• Use repetition only for clarity.
Saying the same thing more than
once creates ambiguity. Write
something in more than one way
only if the concept is exceedingly
difficult to grasp.

something to show good faith be-
fore the contract is prepared. A
properly worded letter of intent
is useful at such times, so long as
it clearly states it is not a contract
but merely an outline of possible
terms for discussion.

The first word

• Start with a simple, generic con-
tract form.

• State the full legal names of the
parties in the first paragraph.

• Identify the parties by "nick-
names." Referring to the party in
a shortened form of the full name
after the first reference will make
the contract easier to read.

• Be careful with shortened names
that are also legal terms. Do not
use "Contractor" as a party refer-
ence unless that party is legally a
contractor. Similarly, "Agent"

should be used only when you in-
tend for that party to be an agent;
if you do, specify the scope of au-
thority and other agency issues to

. avoid future disagreements.
• Include a blank for the date in

the first paragraph.
• Include recitals to provide back-

ground. Recitals are the "where-
as" clauses that precede the body
of a contract. They provide a sim-
ple way to bring the contract's
reader up to speed on what the
contract is about, who the parties
are, why they are signing a con-
tract, etc. The first paragraph in
the body of the contract can in-
corporate the recitals by refer-
ence and state that they are true
and correct, which may avoid a
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Avoid confusion from the beginning by numbering
and dating all drafts at the top of the first page.

By James W. Martin
he following tips apply to
writing all types of agree-
ments: insurance policies,
office leases, real estate
contracts, sales agree-
ments, employment con-

tracts, equipment leases, and
prenuptial agreements. They even
apply to stipulations and settle-
ments in litigation, which should be
clear enough to short-circuit litiga-
tion in the future.

Before you write the first word

• Ask your client to list the deal
points. This can be done as a list,
outline, or narration and will
help the client focus on the terms
of the agreement. .

• Engage your client in what -if sce-
narios.

• Ask your client for a similar con-
tract. Clients often have had sim-

ilar transactions in the past or
have access to contracts for simi-
lar transactions.

• Search your office computer or
the Internet for a similar form.

• Obtain forms from books or CD-
ROMs.

• Don't let your client sign a letter
of intent without this wording:
'This is a non-binding letter of
intent that contains provisions
that are being discussed for a
possible contract; this is not a
contract; this is merely an outline
of possible contract terms for dis-
cussion purposes only." Some-
times clients are eager to sign

James W. Martin has practiced law in
St. Petersburg, Florida, since 1974.

The writing process
• Title the document "contract" or .

"agreement." If your client wants
a contract, call it a contract. A
judge now sitting on the federal
bench once ruled that a docu-
ment entitled "Proposal" was not
a contract even though Signed by
both parties. Say what you mean.

• Use short sentences.
• Write in active rather than pas-

sive voice. Active sentences are
usually short and clear. For ex-
ample: "Seller shall sell the Prop-
erty to Buyer" instead of "The
Property shall be sold to Buyer
by Seller."

• Avoid terms like "biweekly."It can
mean both twice a week and every
other week (also "bimonthly," etc.).
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Instead, use "every other week,"
"twice aweek," "semimonthly"

• Use modifiers carefully. Be sure a
modifier refers to the word it
modifies.

• Avoid terms like "lessor" and "les-
see." They are easily reversed or
mistyped. Use "landlord" and
"tenant" instead. The same ap-
plies for lienor and lienee, mort-
gagor and mortgagee, grantor and
grantee, licensor and licensee.

• Clarify "herein." Does "wherever
used herein" mean anywhere in
the contract or anywhere in the
paragraph?

• Enter numbers in words and nu-
merals: ten (10).

• When you write "including,"
consider adding "but not limited
to," unless you intend the list to
be all inclusive.

• Don't rely on the rules of gram-
mar. The rules of grammar you
learned in school are not univer-
sal, and the judge or jury inter-
preting the meaning of your
contract may have learned differ-
ent rules.

• Don't be creative. Use simple
words and common meanings.
Write for the nonexpert.

• Be consistent in using words. If
you refer to the subject matter of
a sales contract as "goods," use
that term throughout the con-
tract; do not alternately call them
"goods" and "items."

• Be consistent with grammar and
punctuation.

• Consider including choice of
law, venue selection, and attor-
ney fee clauses.

Write for the judge and jury

• Assume the reader is a knowl-
edgeable layperson.

• Define a word by capitalizing it
and putting it in quotes.

• Define words at first use.
• Explain technical terms and

concepts.

Keep your client infonned

• Always use a cover letter.
• Tell your client the ideas that

come as you write. Many ideas
will occur to you as you write:
what might go wrong with the
deal, what might happen in the
future, ways to better structure
the issues. Write these in your
letter to the client.

• Inform your client of the risks.

The first draft

• Check spelling, paragraph num-
bering, and cross references-
electronically and by proofing
the document.

• Have your administrative assis-
tant or paralegal proof the docu-
ment.

• Track the drafts. Avoid confusion
from the beginning by number-
ing and dating all drafts at the top
of the first page.

• Get the clients opinion.
• Save all drafts as multiple files on

your computer.
• Compare subsequent drafts. Sav-

ing draft versions makes it easy to
compare one version to another
using the computer's "compare"
feature or using the CompareRite
computer program.

The final draft

• Print the contract on 24-pound
bond paper instead of 20-pound
copier paper. The heavier bond
paper makes it easy to tell the
original contract from copies-
and will also last longer.

• Use the same paper for all copies,
including amended pages, to
avoid an argument that pages
were substituted after the con-
tract was signed.

• Sign the contract in blue, not
black, ink. This, too, makes it
easier to differentiate the signed
original from photocopies.

• Have the parties initial every page
to make it less likely someone
could claim a page was changed
after the contract was signed.

• Have parties and witnesses in-
clude addresses with their signa-
tures to help locate the witnesses
if the contract is contested.

• Besure corporate officersinclude ti-

tles, corporation name, and the
word "as."Failure to do this can re-
sult in personal liability of the offi-
cer. The proper way to sign in a
representative capacity is as fol-
lows:
ABC Corporation, a Florida cor-
poration
By: _
John Jones, as its President

• Add a notary clause that com-
plies with the notary law of the
signing location. rmm:tIil
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