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Are you ready to
defend your settlemer




Before you write the
prst word

Ask your client to list the settlement points

Engage your client in Owhat ifO scenarios

Ask your client for a similar settlement agreement from other cases
Search your computer or Internet for a similar form

Obtain forms in books or CD-ROM




More (before you
write)

DonOt let your client sign a letter of intent t
settle without this wording:

This is a non-binding letter of intent, not a contract

or settlement agreement. It contains provisions that
are being discussed for a possible settlement. No one
IS legally bound by this document.




HereOs what could
happen:

You: OYour honor, itOs not a settlemen
agreement because itOs not signed.C

Opposing: OYour honor, it is a settleme
agreement. ThereOs a writing, and there
part performance. ThatOs a contract und
the statute of frauds.O
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RIBICH v. EVERGREEN SALES & SERVICE, INC.  Fla 1201
Clte s 784 So.2d 1201 (FlaApe. 2 Dix. 2001)

Lewis Frunk RIBICH, 11, Appellant,
v,

EVERGREEN SALES & SERVICE,
INC., a Florida corporation, and Ray-
mond Baldorossi, Jr., Appellees.

No. 2D99-4204.

Distriet Court of Appeal of Florida,
Second Distriet,

April 11, 2001.

Bicyelist brought personal injury ac
tion wguinst owner of commercial vehicle
and employee of owner who was driving
the vehicle when it collided with bicyelist,
The Circuit Court, Pinellas County, James
R. Caze, I, entered summary judgment in
favor of vehicle owner and employee based
on & purported scttlement agreement, and
bicyclist appealed. The District Court of
Appeal, Northeutt, J., held that Jacking a
meeting of the minds, there was no settle-
ment agreement between injured bicyelist
and insurer of vehicle,

Reversed and remanded.

1. Compromise and Scttlement €2
Settlement agreements are governed
by the law of contracts.

2, Compromise and Settlement &=5(1)

The party seeking judgment based on
a settlement hag the burden of extablishing
assent by the opposing party and must
establish that there was a meeting of the
minds or mutual or reciproval sssent to
certain definite propositions.

3. Contracts ¢=22(1), 23, 21

To result in a contract, an acceptance
of an offer must be absohite and uncondi-
tional, identical with the terms of the offer
and in the mode, at the place and within
the tine expressly or impliedly reqguired
by the offer.

1. Contracts <24
A counteroffer operates us a rejection
of & preceding offer,

5. Insurance G=3383

There was no settlement agreement
between injured bicvelist and insurer of
commercial vehicle that collided with bicy-
clist, even though insurer claimed to have
accepted bicyelist’s offer by tendering a
check, where bicyclist required delivery of
check the day after his offer was made and
check was delivered almost two weeks Ja-
ter, and bicyclist returned insurer's check,
in effect rejecting any counteroffer made
by insurer.

George A. Vaka of Vaka, Larson &
Johnson, P.L., Tampa, and Denise E.
Vaughan of Wagner, Vaughan &
McLaughlin, Tampa, for Appellant,

Valeria Hendricks and Cody Fowler
Davis of Davis & Scarritt, P.A., Tampa, for
Appellees,

NORTHCUTT, Judge.

In this cazse the cirenit cowrt ruled by
summary judgment that Lewis Ribich
had made a settlement agreement with
the liahility insurer of Evergreen Sales &
Serviee, Ine. and its employee, Raymonid
Baldorvssi, Therefore, the court ruled,
Ribich’s personal injury lawsnit against
Evergreen and Baldorossi was barred,
In so doing, the cowrt denied Ribich's
cross-motion for summary judgment on
the settlement defense. We reverse be-
cause the undisputed facts proved that
the parties had not reacked an enforve-
able settlement.

While bicycling on September 8, 1998,
Ribich suffered sevious injuries in a enlli-
sion with a truck owned by Evergreen and
driven by Baldorcssi. Shorlly after the




Writing that brst word

Start with a simple generic form of settleme
agreement




SETTLEMENT AGREEMENT

AGREEMENT made this day of , 20__, between
, hereinafter called " " and , hereinafter
called™
WHEREAS, X

NOW THEREFORE, in consideration of their mutual promises made
herein, and for other good and valuable consideration, receipt of which is
hereby acknowledged, the parties, intending to be legally bound, hereby
agree as follows:

1. Recitals . The parties agree that the foregoing recitals are
true and correct and are incorporated herein by reference.

3. Miscellaneous . Time is of the essence of this agreement. This
agreement is made in the State of Florida and shall be governed by Florida
law. This is the entire agreement between the parties, supersedes all
prior discussions, and may not be modified or amended except by a written
document signed by the party against whom enforcement is sought. This
agreement may be signed in more than one counterpart, in which case each
counterpart shall constitute an original of this agreement. Paragraph
headings are for convenience only and are not intended to expand or
restrict the scocije or substance of the provisions of this agreement.
Wherever used herein, the singular shall include the plural, the plural
shall include the singular, and pronouns shall be read as masculine,
feminine or neuter as the context requires. The prevailing party in any
litigation or arbitration relating to this agreement shall be entitled to
recover its reasonable attorneys fees from the other party for all matters,
including but not limited to appeals. Pinellas County, Florida, shall be
proper venue for any litigation involving this agreement. This agreement
may not be assigned or delegated by either party without the prior written
consent of the other party.

IN WITNESS WHEREOF, the parties have signed this agreement as of
the day and year first above written.

(Seal)




More (Prst

State the correct legal names of the parties in th
brst paragraph

Verify entity names with Secretary of State




More (Prst word)

10



More (Prst word)

|dentify the parties by nicknames:

OBuyerO OSellerO OPIlaintiffO ODefendantO

Be careful when using legal terms for
nicknames:

OContractorO OAgentO

Include a blank for the date In the brst
paragraph




More (Prst word)

Include recitals to provide background

1. Recitals . The parties agree that the foregoing recitals are
true and correct and are incorporated herein by this reference.




More (Prst word)

Outline the settlement agreement; write out and underlin
paragraph headings, in their logical order

1. Recitals .

2. Settlement .

3. No Admission .

4. Releases .

5. Confidentiality

6. Breach .

7. Miscellaneous




More (Prst word)

Complete each paragraph by writing the
terms that apply to It

Keep a pad at hand to remember clauses t
add

Writing need not be hard; itOs just thinking
paperEor computer screen




What to watch out for when writing

Title must include OContractO or
OAgreementO

Write In short sentences
Repeat yourself only to improve clarity

Write In active tense, rather than passive




APPLICATION
PEERLESS AUTOMOBILE ACCIDENT POLICY

PEERLESS CASUALTY COMPANY
KEENE, NEW HAMPSHIRE

I hersby apply for the PEERLESS AUTOMOBILE POLICY, and for
that purpose make the following statement, and warrant the same
to be true:

Name Age

Address
Mo. Streel Town Stat

v
13

Height Feet Inches Weight Pounds

Occupation
What are your duties in regard to automobiles?

Accidental death insurance payable to
Relationship

Has any application ever made by you for insurance been de-
clined, or any Policy issued to you been cancelled or renewal

refused?

My habits of life are correct and temporate; I have never lost
an eye, hand cr foot, or the use of either; my hearing and vis
ion is not impaired; I have no Physical Infirmities which would
prevent me from properly operating an automobile

I understand and agree the insurance hereby applied for, if
granted will not take effect until I have actually received the
policy at which time I must be in good health and free from in-
Jury even though premium therefor has been previously paid.

Annual premium of $7.50 herewith enclosed.

Pated at State of

this day of 19
Signed

Relerred 80 = poScy a the loseed

Foem GO0O2.7.1.20.10M 1. P. BHAFPER A
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More (watch out)

DonOt say things like

Cactive termites and organisms O ]
Say Cactive termites and active organisms O
or Oorganisms and active termites O

DonOt say Qessor O and Qessee O
Say (Landlord O and Oenant O

Watch out when using O herein O
(Wherein lies herein?)

Write numbers as both words and numerals: ten (10)

DonOt use the words Obiweekly O or @imonthly O

17



More (watch out)

When you write Ghcluding O consider
adding But not limited to O

DonOt rely on rules of grammar to resolve
ambiguous writing

We all learned slightly different rules




More (watch out)

DonOt be creative with words

Be consistent; use the same word over and over for the same meanir

Be consistent in grammar and punctuation: _
dates, numbers, capitalizing, commas and punctuation

Consider including choice of law, venue selection and attorneys fees
clauses

19



Write for the judge an
jury

Assume the reader is a knowledgeable lay

Explain technical terms and concepts




More (Jjudge and jury

Attorney David Boies to Ken Auletta, author &Yorld War 3.0: Microsoft and Its Enemies, in
re his closing argument in the federal antitrust trial:

OObviously, the judge looked at me as a partisan. But | wanted to
perform, as much as possible, a law clerk's role." (page 287)

21



More (Jjudge and jury

Debne words when pbrst used

DebPne a word with capitals and quotes:

Wherever used herein, the word OGoodsO shall mean the goods that Buyer
agrees to purchase from Seller under this Contract.

or

Buyer hereby agrees to purchase from Seller ten (10) frying pans,
hereinafter called the OGoods.O

22



Keep your client informed while you write

All settlement agreements should come wi
a cover letter

Tell your client the ideas that come as you
write

Inform your client of the risks




What to do after the brst draft Is written

Check the:
Spelling
Paragraph numbering
Cross references

Use both computer and manual proobng




More (after prst draft)

Let your secretary, assistant or paralegal re
It
Stamp ODraft #1 8/4/20010 on it

Let your client read it




More (after prst draft)

Save drafts as multiple Ples on your
computer:

Contract d2 8 4 01.doc

Compare the current version to prior
Versions




How to print & sign the contract

Print the contract on 24 pound bond paper instead of 20 pound bond

Print on pages using the same paper, and if pages are changed repril
entire document

Sign in blue ink, not black ink

27



More (print & sign)

Initial every page

ldentify parties and withesses by providing
blank lines below signatures for printed
names and addresses:

Seller:




w0
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More (sign & print)

Be sure that corporate ofpcers include thel
titles, the corporation name and the words
Oas I1tsO

||

ABC Corporation, a Florida corporation

By:

AS its:




More (sign & print)

Add a notary clause that complies with the notary law where the contract is
signed

STATE OF FLORIDA

COUNTY OF PINELLAS

The foregoing instrument was acknowledged before me this day , , by

Notary Public-State of Florida:

sign

print

Personally Known ; OR Produced Identification

Type of Identification Produced:

Affix Seal Below

31



Conclusion

Be careful with your words

So you donOt regret what you say




Accompanying article
downloadable at:

www.jJamesmartinpa.com/
settle.htm

“James W. Martin, P.A.

ATTORNEY AT LAW
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