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Are you ready to 
defend your settlement 
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Before you write the 
Þrst word

¥ Ask your client to list the settlement points

¥ Engage your client in Òwhat ifÓ scenarios

¥ Ask your client for a similar settlement agreement from other cases

¥ Search your computer or Internet for a similar form

¥ Obtain forms in books or CD-ROM
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More (before you 
write)

¥DonÕt let your client sign a letter of intent to 
settle without this wording:

  This is a non-binding letter of intent, not a contract 
or settlement agreement. It contains provisions that 
are being discussed for a possible settlement. No one 
is legally bound by this document.
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HereÕs what could 
happen:

¥ You: ÒYour honor, itÕs not a settlement 
agreement because itÕs not signed.Ó

¥Opposing: ÒYour honor, it is a settlement 
agreement. ThereÕs a writing, and thereÕs 

part performance. ThatÕs a contract under 
the statute of frauds.Ó
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Writing that Þrst word

¥Start with a simple generic form of settlement 
agreement
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SETTLEMENT AGREEMENT

¥  AGREEMENT made this _____ day of _________, 20__, between 
_________, hereinafter called "_________", and _________, hereinafter 
called "_________".

¥  WHEREAS, _________;

¥  NOW THEREFORE, in consideration of their mutual promises made 
herein, and for other good and valuable consideration, receipt of which is 
hereby acknowledged, the parties, intending to be legally bound, hereby 
agree as follows:

¥  1. Recitals .  The parties agree that the foregoing recitals are 
true and correct and are incorporated herein by reference.

¥  2. __________________

¥  3. Miscellaneous .  Time is of the essence of this agreement.  This 
agreement is made in the State of Florida and shall be governed by Florida 
law.  This is the entire agreement between the parties, supersedes all 
prior discussions, and may not be modified or amended except by a written 
document signed by the party against whom enforcement is sought.  This 
agreement may be signed in more than one counterpart, in which case each 
counterpart shall constitute an original of this agreement.  Paragraph 
headings are for convenience only and are not intended to expand or 
restrict the scope or substance of the provisions of this agreement.  
Wherever used herein, the singular shall include the plural, the plural 
shall include the singular, and pronouns shall be read as masculine, 
feminine or neuter as the context requires.  The prevailing party in any 
litigation or arbitration relating to this agreement shall be entitled to 
recover its reasonable attorneys fees from the other party for all matters, 
including but not limited to appeals.  Pinellas County, Florida, shall be 
proper venue for any litigation involving this agreement.  This agreement 
may not be assigned or delegated by either party without the prior written 
consent of the other party.

¥  IN WITNESS WHEREOF, the parties have signed this agreement as of 
the day and year first above written.

¥ ______________________________ __________________________(Seal)
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More (Þrst 

¥ State the correct legal names of the parties in the 
Þrst paragraph

¥ Verify entity names with Secretary of State
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More (Þrst word)
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More (Þrst word)

¥Identify the parties by nicknames:
ÒBuyerÓ ÒSellerÓ ÒPlaintiffÓ ÒDefendantÓ

¥Be careful when using legal terms for 
nicknames:
ÒContractorÓ ÒAgentÓ

¥Include a blank for the date in the Þrst 
paragraph
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More (Þrst word)

¥Include recitals to provide background
¥ 1. Recitals .  The parties agree that the foregoing recitals are 

true and correct and are incorporated herein by this reference.
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More (Þrst word)

¥ Outline the settlement agreement; write out and underline 
paragraph headings, in their logical order

¥ 1. Recitals .

¥ 2. Settlement .

¥ 3. No Admission .

¥ 4. Releases .

¥ 5. Confidentiality .

¥ 6. Breach .

¥ 7. Miscellaneous .
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More (Þrst word)

¥Complete each paragraph by writing the  
terms that apply to it

¥Keep a pad at hand to remember clauses to 
add

¥Writing need not be hard; itÕs just thinking on 
paperÉor computer screen
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What to watch out for when writing

¥Title must include ÒContractÓ or 
ÒAgreementÓ

¥Write in short sentences

¥Repeat yourself only to improve clarity

¥Write in active tense, rather than passive
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More (watch out)

¥ DonÕt say things like 
Òactive termites and organisms Ó
Say Òactive termites and active organisms Ó
or Òorganisms and active termites Ó

¥ DonÕt say ÒLessor Ó and ÒLessee Ó
Say ÒLandlord Ó and ÒTenant Ó

¥ Watch out when using Ò herein Ó
(Wherein lies herein?)

¥ Write numbers as both words and numerals: ten (10)

¥ DonÕt use the words Òbiweekly Ó or Òbimonthly Ó
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More (watch out)

¥When you write Òincluding Ó consider 
adding Òbut not limited to Ó

¥DonÕt rely on rules of grammar to resolve 
ambiguous writing

¥We all learned slightly different rules
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More (watch out)

¥ DonÕt be creative with words

¥ Be consistent; use the same word over and over for the same meaning

¥ Be consistent in grammar and punctuation:
dates, numbers, capitalizing, commas and punctuation

¥ Consider including choice of law, venue selection and attorneys fees 
clauses
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Write for the judge and 
jury

¥Assume the reader is a knowledgeable layman

¥Explain technical terms and concepts
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More (judge and jury)

¥ Attorney David Boies to Ken Auletta, author of World War 3.0: Microsoft and Its Enemies, in 
re his closing argument in the federal antitrust trial:

     ÒObviously, the judge looked at me as a partisan. But I wanted to 
perform, as much as possible, a law clerk's role."  (page 287)
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More (judge and jury)

¥ DeÞne words when Þrst used

¥ DeÞne a word with capitals and quotes:

¥ Wherever used herein, the word ÒGoodsÓ shall mean the goods that Buyer 
agrees to purchase from Seller under this Contract.

¥ or

¥ Buyer hereby agrees to purchase from Seller ten (10) frying pans, 
hereinafter called the ÒGoods.Ó
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Keep your client informed while you write

¥All settlement agreements should come with 
a cover letter

¥Tell your client the ideas that come as you 
write

¥Inform your client of the risks
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What to do after the Þrst draft is written

Check the:

¥Spelling

¥Paragraph numbering

¥Cross references

Use both computer and manual prooÞng
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More (after Þrst draft)

¥Let your secretary, assistant or paralegal read 
it

¥Stamp ÒDraft #1 8/4/2001Ó on it

¥Let your client read it
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More (after Þrst draft)

¥Save drafts as multiple Þles on your 
computer:

¥ Contract d2 8 4 01.doc

¥Compare the current version to prior 
versions
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How to print & sign the contract

¥ Print the contract on 24 pound bond paper instead of 20 pound bond

¥ Print on pages using the same paper, and if pages are changed reprint the 
entire document

¥ Sign in blue ink, not black ink
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More (print & sign)

¥Initial every page

¥Identify parties and witnesses by providing 
blank lines below signatures for printed 
names and addresses:

È Seller:

È Sign:___________________________

È Print:__________________________

È Address:________________________

È         ________________________
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More (sign & print)

¥Be sure that corporate ofÞcers include their 
titles, the corporation name and the words 
Òas itsÓ

! ! ABC Corporation, a Florida corporation

  By:________________________________

  As its:____________________________
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More (sign & print)

¥ Add a notary clause that complies with the notary law where the contract is 
signed

 STATE OF FLORIDA

 COUNTY OF PINELLAS

 The foregoing instrument was acknowledged before me this _____ day __________________, ______, by 
__________________.

 Notary Public-State of Florida:

                               sign_________________________________

                               print________________________________

 Personally Known _____; OR Produced Identification ______

 Type of Identification Produced: ____________________________

 Affix Seal Below :
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Conclusion

¥Be careful with your words

¥So you donÕt regret what you say
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¥ Accompanying article 
downloadable at:

www.jamesmartinpa.com/
settle.htm
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